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DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 641 
THE ALWINA 

British Prize Court 

Decided May 5, 1916 

(The Times Law Reports, Vol. 32, p. 494) 

Where a neutral vessel with false papers has been engaged in carrying contraband 
intended to be delivered to enemy agents or enemy vessels of war, but that intention 
has been frustrated or abandoned and the goods have been sold and delivered to other 
buyers, the vessel if captured and seized as prize on the return voyage is not liable 
to confiscation. 

The facts are stated in the judgment. 

The President, in giving judgment, said: 

The S. S. Alwina is a neutral vessel of Rotterdam and the property 
of a Dutch company. She was seized at Falmouth. The claim of the 
Crown as it appears by the writ is that the ship should be condemned 
as prize on the ground or grounds that at the time of seizure she was on 
her return passage from taking a direct part in hostilities and supplying 
or attempting to supply coals to warships, or to the naval forces of the 
enemies of the Crown, or otherwise being in the employment of the 
enemies of the Crown in violation of the neutrality of the ship. 

Before considering and applying the law by which the case must be 
governed, it is essential to find the facts, and to determine the nature 
of the conduct of the vessel and her owner and master in relation to the 
voyage which it is alleged rendered her subject to seizure and confisca- 
tion on her return passage. She belonged to the Holland Gulf Stoom- 
vaart Maatschappij, of Rotterdam. The managing directors were the 
firm of Jos. de Poorter, of Rotterdam, of which firm Jos. de Poorter, a 
Dutch subject, was the sole partner. De Poorter acted throughout as 
her owner; and he will hereinafter be so described and treated. 

The vessel was a steamship of a tonnage of 1,115 tons gross and 660 
net. Her speed was 8-9 knots, with a consumption of fuel of about 9 
tons a day. She carried a crew of about 17 hands. She was a cargo boat 
and had no accommodation for passengers. Until the outward voyage 
to be referred to, she had been employed in a western European trade 
chiefly between Holland, England and France. 

But suddenly, and without any previous negotiations of which the 
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court has been given any information, on October 16, 1914, her owner 
entered into, or purported to enter into, a time charter with a firm 
described as Messrs. A. M. Delfino y Hermano, of Buenos Aires, at 
£700 per month, "to be employed in such lawful trades between any 
port or ports in the United Kingdom and /or Continent of Europe and 
America (not West) and back finally to a neutral and safe port of 
America (not West) or Europe as charterers or their agents shall direct." 

Apparently the charterparty was signed at Rotterdam. 

It was signed by De Poorter, and it was also subscribed with the name 
of the firm of Delfino y Hermanos, the charterers. By whom the name 
of the latter was signed is not known. 

There appears to be a firm of the name of A. M. Delfino y Hermanos 
who carry on business at Buenos Aires as shipping agents, and they 
have acted for (amongst other shipowners) the Hamburg South America, 
and the North German Lloyd Lines. But it may be stated at once that 
in the transactions relating to this vessel and her charter and voyages 
there is no trace in the evidence, except in name only, of any such firm, 
or of anything done by it, or any person representing it, from first to 
last. 

The charterparty was in evidence, and can be referred to. Under 
it (clause 3) the charterers were to provide and pay for coals, port charges, 
pilotages, loading and unloading expenses, &c. They were to pay for 
the hire in cash two-monthly in advance (clause 5) . They had to furnish 
the master with all requisite instructions and sailing directions from 
time to time (clause 15). And they agreed to insure.the steamer against 
all war risks for £17,000 (clause 22). 

The steamer left Rotterdam on October 19, bound for Newport 
(South Wales). 

On the same day de Poorter was apparently in this country. He 
bought a cargo of Welsh steam coal (about 1,500 tons) on that date from 
Messrs. Agius and Co., coal merchants, at Newport, to be shipped on 
the vessel f. o. b. 

In his answer to interrogatories, de Poorter deposed that payment 
for the coal was received from Delfino y Hermanos on or about the same 
day. This was a bare statement without any particulars. There was 
no evidence or trace of any such payment. 

On October 21 de Poorter made a declaration before a commissioner 
in London that he had made all necessary inquiries as to the ultimate 
destination of the coal shipped by him on the vessel, and that it was 
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not intended for consumption "in any state at present at war with his 
Majesty." 

On the next day (October 22) the vessel arrived at Newport. 

In due course she loaded 1,606 tons of steam coal. She also took on 
board 43 tons of bunker coal to add to the 100 tons already in her 
bunkers. This was only a comparatively small portion of the fuel re- 
quired for a voyage to Buenos Aires. The bill of lading was given on 
October 26. The port of delivery was Buenos Aires, and the consignees 
were Messrs. Delfino y Hermanos or their assigns, who were to pay 
freight " as per arrangement." There were three bills of lading in the set. 
None was produced except the captain's copy. The vessel was cleared 
from Newport as for Buenos Aires, and sailed on October 27. In the 
crew list from Newport a person named L. A. van Dongen appeared 
as " steward." In the crew list from Rotterdam this man's name does 
not appear at all, although he shipped there. In the wage and provision 
list later, he is entered as "passenger." This man, it was suggested, 
was on board as a supercargo; and there was evidence of this, which 
was not contradicted. On November 6 the vessel arrived at Teneriffe, 
on the alleged voyage towards Buenos Aires. She could not get to her 
alleged destination of course without replenishing her bunkers. The 
master found it impossible to get coal for that purpose. He tried through 
de Poorter. The charterers whose duty it was to supply the coal do 
not appear to have been disturbed by any appeals to provide it. For 
some reason (unexplained because no evidence was forthcoming for the 
owner, charterers, or master) the master did not venture to deplete his 
cargo even to the extent of giving his steamer the necessary fuel for the 
rest of the voyage, although the cargo coal was supposed then to have 
been the property of the steamer's charterers. 

The vessel remained at Teneriffe (Santa Cruz) until the end of De- 
cember. Almost immediately after her arrival there the master dis- 
covered that he was suspected of having on board coals for German 
cruisers. According to a statement he made to Admiral de Robeck, 
he and the crew also after they reached Teneriffe had come to the con- 
clusion that the probable object of the voyage was to coal a German 
warship. De Poorter wrote to the British Consul-General at Rotterdam 
later that the consignees (Messrs. Delfino) gave instructions direct 
to the master. No evidence of any such instructions was given to the 
court. Probably by reason of the failure to obtain bunker coal de 
Poorter instructed the Master by cable about November 25 that the 
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hire had not been paid, that the charter had therefore been cancelled, 
and that he should sell the coal. Various attempts were made to sell 
it. A contract seems to have been made through Van Dongen to. sell 
to a Spaniard. The log of the vessel has two pages (pp. 55 and 56) 
missing, which would have contained entries from November 23 to 
December 11. Ultimately the coal was sold on December 19 to British 
merchants, Messrs. Hamilton and Co. Terms were made that a certain 
quantity should be left for bunkering purposes. It is unnecessary to 
point out in detail the inconsistent and uncorroborated accounts given 
in the correspondence and the answers to interrogatories of alleged 
arrangements made between de Poorter and Delfino y Hermanos about 
the voyage, the payment of the hire, the cancellation of the charterparty, 
the sale of the coal and so forth. They were worthless and wholly 
unreliable. Van Dongen left the vessel at Teneriffe. The court 
was not informed what became of him. While still in the ship, he 
appears to have advanced the master some money for expenses. 
The latter described him in a letter written in Dutch as "old char- 
terer's agent" (in English and in inverted commas); and in others 
as the "passenger we have on board," and "our time charterer." 
Whether he was a Dutchman or German was left in doubt. Whether 
he was acting for de Poorter or Delfino, or both, can only be a matter 
of conjecture, but that his part in the transaction was not an honest 
commercial one is obvious. 

The cargo was delivered in due course by the master to Hamilton and 
Co. and was paid for by them. It was declared by the master at the 
time of the sale to have been the property of de Poorter. 

The vessel left Teneriffe on December 30 for Madeira for orders. She 
was boarded by British naval officers off Funchal on January 2, 1915: 
and her papers were examined. The Admiral ordered her to go to 
Gibraltar for further examination, accepting the undertaking of the 
master to take her there, as there was no accommodation for a prize 
crew. She arrived at Gibraltar on January 6, 1915, and was again 
boarded by British naval officers; her master and the papers were further 
examined. The boarding officer signed a certificate as follows on Jan- 
uary 7: 

I hereby certify that I have examined the papers and questioned the master of the 
ship about his cargo, he having been sent in to this port by H.M.S. Argonaut for 
further examination. I have reported to the S.N.O. all details, and have given the 
said master permission to proceed to sea. 
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The ship accordingly proceeded to sea on a voyage to Huelva pursuant 
to orders from her owner to load a cargo of sulphur ore, shipped by the 
Rio Tinto Company (Limited), and consigned to the Netherlands 
Government on behalf of the purchasers — the Gentrale Guano Fab- 
rieken at Rotterdam. The charterparty had been arranged by de 
Poorter at Rotterdam. It was dated December 31, 1914, and was made 
between his company and the Centrale Guano Fabrieken. The bill of 
lading was dated January 10, 1915. 

The ship called at Falmouth, arriving on January 20. The authorities 
at the port seem at first to have suspected the cargo of sulphur; but 
on the 23rd the seizure was made on the grounds already referred to as 
having been set out in the writ. 

I may briefly state that another ship of the same type belonging to 
the same owner, the Josephina, carrying coals from Cardiff to Buenos 
Aires, under a similar charterparty between de Poorter and Delfino, 
started a few days before the Alwina and got to various places on the 
South American coast, and was finally captured and condemned by the 
prize court of the Falkland Islands for carrying contraband, viz., coal, 
with the object of coaling German war vessels. Neither de Poorter nor 
Delfino nor the ship's master appeared in those proceedings. The 
material question of fact is the character of the outward voyage on which 
the Alwina was engaged up to the time when she discharged the coal 
at Teneriffe. Mr. Bateson claimed that the evidence established that 
the vessel was taking a direct part in the hostilities; or that she was 
under the orders or control of an agent placed on board, by the enemy 
government; or was in the exclusive employment of the enemy govern- 
ment; or that she should be regarded and treated on these grounds as an 
enemy vessel under Article 46 of the Declaration of London as adopted 
by the British Orders in Council. In any event, he contended that if 
she was to be regarded as a vessel engaged in carrying contraband to 
the enemy, she could be captured on her return voyage and condemned 
for her offence on the outward voyage. In my view there is no evidence 
which would warrant the court in finding that the vessel came within 
either of the categories specified in Article 46. It may be noted that 
the words "in the exclusive employment of the enemy government" 
in head III were in the official French "affr^te" en totality par le Gou- 
vernement ennemi." 

The correct finding, in my view, is that the vessel, being a neutral 
vessel, was carrying contraband — namely, coal, intended to be delivered 
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to enemy agents, or enemy vessels of war encountered on the voyage; 
and that she was so carrying the contraband with false papers, with a 
suspicious supercargo, with a false destination, and in circumstances 
amounting to fraud in regard to belligerents. It matters not for the 
purpose of this decision who acted for Delfino y Hermanos, the alleged 
charterers, and consignees and purchasers, if anyone did. Their name 
may have been used with their consent by de Poorter for his own pur- 
poses, and for his sole profit, or for the joint profit of both. What is 
clear is that de Poorter, the shipowner himself, was an active party 
in the attempt to convey the contraband to the enemy by the false 
and fraudulent tricks and devices which were adopted. 

On that finding, the matter of law for decision is whether the Alwina 
was subject to confiscation at the time of her seizure at Falmouth. 
The general rule which has been acted on is that when a neutral vessel 
carries contraband goods they are confiscable if captured in delicto; 
and that the vessel also if it belongs to the same owner, or if the owner 
has been implicated in' a transaction veiled over with false papers or 
other deceitful devices, is subject to the same penalty. But when the 
goods have been deposited at the port or place of destination, the ship 
and cargo on the return voyage are exempt from the penalty {vide The 
Imina, 3 C. Rob., 167).. But exceptions were made at the beginning 
of last century, where the outward voyage was made under false papers 
or with a false destination, or in circumstances where the voyage had 
been conceived and contrived so as to deceive and practise a fraud on a 
belligerent. In those latter cases the vessel and cargo have been held 
to be affected on the return voyage also. 

It was, however, strenuously argued that, according to the law of 
nations, as now understood, the vessel and her cargo on the return 
voyage are free from the risk of capture for the carriage of contraband 
goods on the outward voyage, however that voyage was conceived or 
carried out. 

In one aspect of the present case no question relating to the law appli- 
cable to the return voyage would arise. In the other it would. The 
aspect first referred to is this: The original intention of the owner was 
to carry contraband goods, and deliver them, to the enemy. That 
intention continued until the vessel failed to obtain bunker coal at 
Teneriffe, and possibly until the sale to Hamilton and Co. But, in 
fact, the goods were never carried or delivered to the enemy at all. On 
the contrary, they were sold and delivered to a British firm, though 



DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 647 

that course was, no doubt, forced upon the vendor. In those circum- 
stances could any penalty afterwards attach to the ship arising out of 
the original intention and its attempted performance? The terms 
"offence" and "penalty" have often been used in reference to the 
carriage of contraband goods, and their use does no harm so long as it 
does not produce confusion of thought. But it must be borne in mind 
that neutral merchants have the right to supply the enemy with such 
goods, subject only to the risk of losing their property. An "offence" 
in that sense is clearly committed from the beginning of the voyage 
and continued as long as it is in process of being carried out. But, 
according to the principles of prize law, if the intention and voyage 
have been clearly abandoned before seizure or capture, the offence is 
dissipated and purged, and neither the cargo nor the carrying instrument 
is subject to the penalty of confiscation, the delictum being over. A 
similar principle applies where vessels have intended to run a blockade. 
Two cases may be referred to in illustration of the application of the 
doctrine in reference to blockade and contraband respectively even 
where the voyage has been abandoned, or its character changed, by 
force of circumstances outside the voluntary intention of those responsi- 
ble for the vessel and goods. Both were decided by Sir William Scott 
in 1807. They are: The Usette (6 C. Rob., 387) and The Trende Sostre 
(6 C. Rob., 390, note). In the latter case, the vessel was carrying contra- 
band goods to the Cape of Good Hope while it was Dutch, but was not 
captured as prize until after it had been surrendered and became a 
British possession — Sir William Scott in his judgment said: 

If the port had continued Dutch, a person could not, I think, have been at liberty 
to carry thither articles of a contraband nature, under an intention of selling other 
innocent commodities only, and of proceeding with the contraband articles to a port 
of ulterior destination. But before the ship arrives, a circumstance takes place whicl; 
completely discharges, the whole guilt. Because from the moment when the cape 
became a British possession, the goods lost their nature of contraband. They were 
going into the possession of a British settlement; and the consequence of any pre- 
emption that could be put upon them would be British pre-emption. It has been 
said that this is a principle which the court has not applied to cases of contraband; 
and that the court, in applying it to cases of blockade, did it only in consideration 
of the particular hardships consequent on that class of cases. But I am not aware of 
any material distinction; because the principle on which the court proceeded was, 
that there must be a delictum existing at the moment of seizure to sustain the penalty. 
It is said that the offence was consummated by the act of sailing, and so it might be 
with respect to the design of the party, and if the seizure had been made whilst the 
offence continued, the property would have been subject to condemnation. But when 
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the character of the goods is altered, and they are not longer to be considered as 
contraband, going to the port of an enemy, it is not enough to say that they were 
going under an illegal intention. There may be the mens rea, not accompanied by 
the act of going to an enemy's port. I am of opinion, therefore, that the same rule 
does apply to cases of contraband, and upon the same principle on which it has been 
applied in those of blockade; I am not aware of any cases in which the penalty of 
contraband has been inflicted on goods not in delicto, except in the recent class of 
cases respecting the proceeds of contraband carried outward with false papers. But 
on what principle have those decisions been founded? On this, that the right of 
capture having been defrauded in the original voyage, the opportunity should be 
extended to the return voyage. Here the opportunity has been afforded till the 
character of the port of destination became British. Till that time the liability 
attached; after that, though the intention is consummated, there is a material defect 
in the body and substance of the offence, in the fact, though not in the intent. I am 
of opinion that it is a discharge, and a complete acquittal, that long before the time 
of seizure these goods had lost their noxious character of going as contraband to an 
enemy's port. 

The same principle has been adopted and acted upon in the most 
recent wars by the prize courts of other countries. In the case of the 
Lydia, tried in 1906 in the course of the Russo-Japanese War, the de- 
cision of the Prize Court of Sasebo, and of the Higher Prize Court of 
Japan on appeal, proceeded on the ground that a ship transporting 
contraband of war to an enemy port was liable to confiscation, so long 
only as her intention to proceed to such a port had not been abandoned 
at the time of the capture (Takahashi's International Law, pp. 674-682). 

In the case of the Rinduden (1905) the Prize Court at Sasebo found 
that the ship had intended to take contraband goods to Vladivostok — 
an enemy naval base — and also that her papers were false. Neverthe- 
less, as the result of the court's investigation was that the ship had ac- 
tually abandoned her first object of going to Valdivostok at the time 
of capture, and was steaming for a Japanese port to deliver the goods 
there, the court released the ship and cargo (Takahashi, p. 741). The 
Sishan is also an instance of an original intention which was abandoned 
before capture — of running a blockade and delivering contraband goods 
at a blockaded port (Takahashi, p. 742). 

It will be observed also from the authorities, and from the provisions 
of the Declaration of London as modified and adopted, in reference 
to the outward voyage of contraband cargo, and the effect upon the 
ship's homeward voyage if false papers were carried on the outward 
voyage, that the assumption has always been that the contraband goods 
have been captured in delicto while on the intended voyage to the enemy 
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destination; or, in the case of a eapture of a vessel on her return or home- 
ward voyage, that the contraband goods had actually been delivered 
to the enemy or carried to the enemy destination. On this aspect of 
the present case, I am of opinion that the result, according to the princi- 
ples and rules of international law, is that as the original intention to 
carry and deliver the contraband goods to the enemy had been frustrated 
and abandoned, and the goods themselves had been sold and delivered 
to other buyers before the vessel was seized, the vessel had become 
freed from any liability to confiscation. 

If this conclusion should be brought to the examination of the tribunal 
of appeal, and should not meet with approval, it may be necessary to 
consider the case in its other aspect. The question argued is of sub- 
stantial practical importance. It is whether according to international 
law as now understood, and as it should be administered in this court, 
a vessel which may have been subject to capture and confiscation for 
carrying contraband goods on an outward voyage remains subject 
to capture and confiscation upon the return voyage if on the outward 
voyage the ship carried false papers, or had a false destination, or was 
otherwise engaged in a deceptive and fraudulent transaction for the 
purpose of defeating legitimate belligerent rights. It will be remembered 
that in his judgment in The Trende Sostre (supra) Sir William Scott 
referred to the recent class of cases respecting the proceeds of contra- 
band carried outward with false papers. The reported cases of that 
class commence about 1800 (see The Nancy, 3 C. Rob., 122). A couple 
of years later (1802) the Lords Commissioners of Appeal in Prize Cases 
lent their high authority to the legal proposition that the carriage of 
contraband outward with false papers would affect the ship as well as 
the return cargo with condemnation (see The Rosalia and The Elizabeth, 
mentioned in a note to the Table of Cases in front of Vol. 4 of C. Rob.). 
On reference to the record it will be seen that The Rosalia has sailed 
outward from Hamburg in June, 1798, with contraband under a fraudu- 
lent destination to Tranguebar, but being actually destined to the Isle 
of France when she delivered it. The vessel was captured on May 25, 
1799, on a return voyage from the Isle of France to Hamburg. Both 
the vessel and the cargo (said to have been the proceeds of the outward 
voyage) were condemned. 

As to The Elizabeth, the record shows similarly that she sailed outward 
from Hamburg in 1798 and carried contraband to the Isle of France, 
where it was delivered, whereas her papers falsely showed a destination 
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to Tranguebar. She was captured on March 29, 1799, on the return 
voyage from the Isle of France to Hamburg. In this case also both the 
vessel and cargo were condemned. 

Subsequently the Lords of Appeal in The Baltic in 1809 (1 Acton, 25) 
and in The Margaret in 1814 (1 Acton, 333) regarded the matter as 
settled, even if the return cargo did not represent the proceeds of the 
outward contraband. Sir William Grant who presided and delivered 
the judgment in The Margaret said: 

The principle upon which' this and other prize courts have generally proceeded to 
adjudication in cases of this nature [that is, where there were false papers] appears 
simply to be this, that if a vessel carried contraband on the outward voyage, she is 
liable to condemnation on the homeward voyage. It is by no means necessary that the 
cargo should have been purchased by the proceeds of this contraband. Hence we must 
pronounce against this appeal, the sentence of the court below [which was one of 
condemnation of both ship and cargo] being perfectly valid, and consistent with the 
acknowledged principles of general law. 

It is worth noting that in that case the outward voyage had taken 
place over three years before the capture, the vessel being engaged in 
various parts from 1804 to 1807. 

The doctrine of these decisions had been criticized by jurists. The 
criticism began early by Wheaton in 1815. He called it an innovation 
not founded upon principle and argued that to subject the property 
to confiscation while the offence no longer continued would be to extend 
it indefinitely, not only to the return voyage, but to all future voyages 
of the same vessel, which could never be purified from the contagion 
communicated by the contraband articles. (See Wheaton's Maritime 
Captures, p. 183.) This criticism has been repeated literally by many 
since, but it does not appear to be sound, nor does the conclusion drawn 
seem to be warranted. 

Quite the opposite view was taken and expressed by the Supreme 
Court of Mr. Wheaton's own country many years later, when Chief 
Justice Marshall and Mr. Justice Story were members of the court. 
The Supreme Court passed under review the cases already referred to 
(with others) in 1834 in Carrington v. Merchants' Insurance Company 
(8 Peters, 518). Of them Mr. Justice Story in delivering the judgment 
of the court said: 

We cannot but consider these decisions as very high evidence of the law of nations, 
as actually administered; and in their actual application to the circumstances of the 
present case, they are not, in our judgment, controlled by any opposing authority. 
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Upon principle, too, we trust, that there is great soundness in the doctrine, as a 
reasonable interpretation of the law of nations. The belligerent has a right to require 
a frank and bona fide conduct on the part of neutrals in the course of their commerce 
in times of war; and if the latter will make use of fraud, and false papers, to elude the 
just rights of the belligerents, and to cloak their own illegal purposes, there is no in- 
justice in applying to them the penalty of confiscation. The taint of the fraud travels 
with the party and his offending instrument during the whole course of the voyage, 
and until the enterprize has, in the understanding of the party himself, completely 
terminated. 

This country in practice has certainly never given up in such cases 
the right of capture on the return voyage. In Wildman's International 
Law (1854) and in his Plain Directions to Naval Officers as to the Law 
of Search, Capture and Prize (1854) after the outbreak of the Crimean 
War the doctrine is maintained. 

In Godfrey Lushington's Manual of Naval Prize Law, published 
with the authority of the British Admiralty in 1866, the paragraph 
(185) relating to the matter is as follows: 

A vessel which carries contraband goods becomes liable to detention from the mo- 
ment of quitting port with the goods on board and continues to be so liable until 
she has deposited them. After depositing them, the vessel, in ordinary cases, ceases 
to be liable; and therefore, as a general rule, a commander should not detain a vessel 
for carrying contraband goods unless he finds them actually on board. But simu- 
lated papers are an aggravation of the offence. If, therefore, a commander meets 
with a vessel on her return voyage and ascertains that on her outward voyage she 
carried contraband goods with simulated papers he should detain her; and the fact 
that the return cargo has not been purchased by the proceeds of the outward contra- 
band cargo makes no difference. 

The paragraph in the Manual edited by Mr. Holland in 1888 (Par. 
80) is in identical terms. 

It is right in passing to mention the cases of The Allanton (Russian 
Cases in Russo-Japanese War, p. 1) and The Eastry (Takahashi, p. 
739). These decisions, however, proceeded in accordance with the 
written Code of Prize Regulations of Russia and Japan respectively, 
made for that war. 

In 1908 the Memorandum issued by the British Foreign Office by 
way of Instructions to the British Delegates to the London Interna- 
tional Naval Conference of that year deals with the matter as follows : 

6. A ship carrying contraband as defined in section 1, may be seized at any moment 
throughout the whole course of her voyage so long as she is on the high seas or in 



652 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

belligerent waters. The liability to seizure is not affected by the fact that the vessel 
is intending to touch at some neutral port of call before reaching the hostile destina- 
tion. 

When the contraband goods have been discharged, the liability to seizure is at an 
end. In exceptional cases it has been held that a ship which has carried contra- 
band to the enemy on her outward voyage under circumstances aggravated by fraud 
and simulated papers is still liable to capture and condemnation on her return voyage. 

I may finally mention that according to the present German Prize 
Code if the vessel carried contraband to the enemy contrary to the 
indications of the ship's papers, she is liable to capture and condemna- 
tion until the end of the war. In these circumstances whatever may 
have been written by jurists, I am not prepared to pronounce that the 
rule of international law upon the subject which has been declared and 
acted upon in this country by the highest prize courts, as also in those 
of America, has ceased to be in force. The ease with which in the cir- 
cumstances of modern maritime trade papers and destinations can be 
falsified and frauds can be carried out in no way minimizes the obliga- 
tions of neutrals engaged in such trade in time of war to act with frank- 
ness, straight-forwardness and good faith. 

I accordingly should hold that a vessel which had been used by its 
owner by means of false papers, with false destination, and any such 
deceitful practices intended to elude the rights of capture by belligerents, 
to carry contraband goods to the enemy and which has delivered such 
goods on an outward voyage, remains confiscable upon the return voyage 
also. What would constitute the return voyage would depend upon 
all the circumstances of the particular case. 

I have stated my view of the law at this stage before considering the 
effect of the Orders in Council in reference to the provisions of the 
Declaration of London, by reason of the doctrines as to the force of 
the Orders in Council which were declared by the Privy Council in 
the recent case of The Zamara 1 (32 The Times L. R., 436). 

I will deal shortly with these Orders in Council. That of August 
20, 1914, affected the voyage of the Almna when it began. That of 
October 29 came into force while the voyage was still in progress, and 
the offence in the sense mentioned was continuing. Article 38 of the 
Declaration said: "A vessel is liable to capture for carrying contraband, 
but not for having done so." That provision was not ratified. It was 
modified by the Order in Council of August 20 by the following: 

1 Printed in this Journal for April, 1916, p. 422. 
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A neutral vessel which succeeded in carrying contraband to the enemy with false 
papers may be detained for having carried such contraband, if she is encountered 
before she has completed her return voyage 

For this the Order in Council of October 29 substituted the following 
provisions: 

A neutral vessel, with papers indicating a neutral destination, which notwithstand- 
ing the destination shown on the papers, proceeds to an enemy port, is liable to cap- 
ture and condemnation if she is encountered' before the end of her next voyage. 

If the law was as I have have stated it, those provisions do not operate 
in extension of it, but, if anything, as a mitigation of the captor's rights. 
Therefore according to The Zamora (supra) they are not invalid. It 
is not necessary in the present case to decide which is applicable. It 
is only if the vessel succeeded in carrying contraband to the enemy, in 
the one case, or if she proceeded to an enemy port in the other, that 
the penalty on the return or next voyage would attach. For the reasons 
given, in any view of the present case as the goods were never delivered 
to the enemy, the vessel was immune when she was captured. 

Therefore, an order must be made that the owner of the vessel was 
entitled to her restitution. By reason of his conduct, however, he must 
bear and pay the costs and expenses of and incident to these prize 
proceedings. As it appears that the vessel was delivered up on bail, 
the form of the judgment will be a declaration of the right to restitution 
on payment of such costs and expenses, and an order that the bail be 
released upon such costs and expenses being paid into court. 



THE OPHELIA 

On May 8, 1916, the Judicial Committee of the Privy Council ren- 
dered a judgment affirming the decision of the Prize Court, rendered 
May 21, 1915, that the German ship Ophelia, which had been captured 
by a British man-of-war, was not constructed, adapted, or used for 
the special and sole purpose of affording aid and relief to the wounded, 
sick, and ship-wrecked, and that she was adapted and used as a signal- 
ling ship for military purposes, and that she had therefore forfeited 
protection under The Hague Convention, and, being an enemy ship, 
must be condemned as lawful prize. (The decision of Sir Samuel Evans 
in the lower court may be found in The Times Law Reports, Vol. 31, 
p. 452, and this Journal for January, 1916, p. 170.) 



